Circular 1/2018
15 January 2018
To:

Salaries and Wages
Human Resources
Pension Contacts

At:

All Employing Authorities

Dear Colleagues
Automatic Enrolment Threshold for 2018/19
University of Sunderland vs Drossou – potential impact on calculating a
week’s pay
1.

Automatic Enrolment Threshold

In December 2017 the Department for Work and Pensions (DWP) published its
review of automatic enrolment. In this report it confirmed that the earnings trigger
for automatic enrolment will remain at £10,000 in 2018/19, subject to annual
review.
2.

University of Sunderland vs Drossou

We have recently become aware of an Employment Appeal Tribunal (EAT) decision in
the above case, which has a potential impact for employers on how they calculate a
week’s pay for unfair dismissal compensation. This case refers to section 221 of the
Employment Rights Act 1996 (ERA 1996) and the corresponding legislation in
Northern Ireland is Article 17 of The Employment Rights (Northern Ireland) Order
1996. The employment tribunal included employer’s pension contributions in the
calculation of a week’s pay for the purposes of the ERA 1996. The university
appealed the decision to the EAT who upheld the employment tribunal’s decision to
include pension contributions in the calculation of compensation.
While this case is in respect of unfair dismissal compensation, an important element
was the interpretation of a week’s pay which can apply across other rights such as
holiday pay and redundancy pay.
The Local Government Authority’s employment relations team commented on the
implications of the case for local authority employers in England and Wales. This
commentary is reproduced at Appendix 1. The commentary refers to the England
and Wales compensatory regulations but the same provisions apply in Northern
Ireland under The Local Government (Early Termination of Employment)
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(Discretionary Compensation) Regulations (Northern Ireland) 2007 (SRNI 2007
No.93) (see Appendix 2). As you will be aware these regulations set out the
framework for compensation payments in the event of redundancy or termination on
the grounds of efficiency. They allow an employer to increase statutory redundancy
payments (regulation 4) by using an actual week’s pay instead of the statutory limit,
currently £500 in Northern Ireland, and to award compensation of up to 104 weeks’
pay (regulation 5).
All employers participating in the Local Government Pension Scheme (Northern
Ireland) are required to formulate, publish and keep under review the policy that
they apply under regulations 4 and 5 of the Northern Ireland Discretionary
Compensation Regulations.
Action for employers
You may wish to check and revise the wording of your discretionary policies in
relation to a week’s pay as suggested on pages 3 and 4 of this Circular.
Please contact either myself or any member of the Pensions Development Team if
you have any queries regarding this circular.
Yours sincerely

Zena Kee
Pensions Manager
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Appendix 1
Extract from LGA employment relations advisory bulletin 653
Comments
Although this case was about unfair dismissal compensation, a fundamental element
was about the interpretation of a week’s pay in accordance with section 221 of the
ERA. This concept of a week’s pay applies to not only unfair dismissal compensation
but across several rights including redundancy pay, holiday pay under the Working
Time Regulations 1998 and also some collective rights such as protective awards for
failure to consult under the Trade Union and Labour Relations (Consolidation) Act
1992.
We have not been able to determine whether the University of Sunderland is
appealing but in any event it will be some time before a higher court considers this
issue. So while one might question the basis on which the EAT has moved away from
the conventional approach and may also have some concerns about the now
differential treatment between those employees who are members of a pension
scheme and those who are not, authorities must be aware of this judgment and be
prepared to act accordingly. This means either following the ruling or being prepared
to challenge it. In this respect we set out below how it may or may not impact on
statutory holiday pay and redundancy pay.
Holiday pay
Holiday pay would not seem to be a problematic issue generally as an employee
taking holiday continues to be a member of the pension scheme. Both the employee
and the employer continue to make pension contributions and we would assume that
this would satisfy the requirements of the Working Time Regulations 1998.
Regulation 16(1) states that “A worker is entitled to be paid…, at the rate of a week’s
pay in respect of each week of leave”. A tribunal following the Drossou ruling is likely
to take on board the approach that the ‘payment’ need not be paid only to the
employee and the continued payment of the employer contribution to the pension
scheme will satisfy that aspect of the obligation. Alternatively, they might take the
approach in regulation 16(5) whereby any contractual remuneration paid to a worker
in respect of a period of leave goes towards discharging any liability the employer
has to pay holiday pay. However, that logic does not follow through to any payment
of Working Time Regulations holiday pay on termination.
Redundancy pay
Statutory redundancy pay is calculated in accordance with the week’s pay provisions
of the ERA, subject to a cap which is currently £489. Accordingly, following the
Drossou approach would mean that employer pension contributions would have to be
factored into statutory redundancy pay. However, in terms of any enhanced
redundancy pay local authorities have the means to mitigate the effects of this
decision by making it clear, if not already so, that such payments do not include any
sum in respect of employer pension contributions.
In respect of enhanced redundancy payments the Local Government (Early
Termination of Employment) (Discretionary Compensation) (England and Wales)
Regulations 2006 (“the 2006 Regulations”) provide authorities with the power to go
beyond the statutory maximum week’s pay and base redundancy payments on a
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figure up to actual week’s pay. Many authorities utilise this discretion to base
redundancy payments on an actual week’s pay.
Regulation 5 Power to increase statutory redundancy payments provides:
5.—(1) Compensation may be paid in accordance with this regulation to a person
who is entitled to a redundancy payment under the 1996 Act on the termination of
his employment.
(2) The amount which may be paid must not be more than the difference between—
(a) the redundancy payment to which he is entitled under Part 11 of the 1996 Act;
and
(b) the payment to which he would have been entitled if there had been no limit on
the amount of a week’s pay used in the calculation of his redundancy payment.
This regulation therefore has the effect that an authority can limit payments to the
statutory maximum, or base them on actual pay or choose any amount in between,
i.e. the policy could state an amount lower than the full actual week’s pay.
Until the Drossou case the notion of a week’s pay was restricted to wages/salary and
most authorities which applied this discretion simply choose actual week’s pay.
Following the Drossou judgment authorities would be advised to revisit their
discretionary policies in order to assess whether it has any impact. For example, if
the policy statement has lifted directly from Regulation 5 and refers to a week’s pay
calculated in accordance with the ERA but without a limit on the amount, then the
effect of the Drossou case would be to lift the actual pay by including pension
contributions. If authorities do not wish to make such additional payments we would
recommend amending the wording and stating more explicitly how any payment
would be limited by for example expressly stating which elements of pay will be
included and/or stipulating that payments by way of pension contributions will not be
included.
This review should also include the authority’s policy on lump sum compensation
payments under Regulation 6 Discretionary Compensation. Regulation 6 provides a
separate but associated power, i.e. it allows an authority to make payments of
compensation in the event of redundancy or in the interests of efficiency of the
service which must not exceed 104 weeks’ pay (in the event of redundancy this
payment also incorporates the statutory redundancy payment and any enhancement
made under Regulation 5). Again, for the limit of 104 weeks’ pay the notion of a
week’s pay is to be calculated in accordance with the provisions of the Employment
Rights Act. Therefore, authority policies might use different formulations and policies
should be checked for references to week’s pay and any implications as in some
cases amendment might be advised for clarity.
Calculating employer’s pension contributions
It is relatively easy to apply the logic of the Drossou case in the context of a defined
contribution scheme where the employer makes a very explicit contribution to the
employee’s personal pension fund as the contribution is easily identifiable. However,
the basic principle raises difficulties within a defined benefit scheme such as the
Local Government Pension Scheme where employer’s contributions are based on
regular evaluations of the financial state of the scheme and are not made on an
4

individual basis, and include administration costs and costs based on assumptions
made against the scheme design, e.g. ill health retirements.
Having said that, if having identified situations where the conclusion is that the
employer’s pension contribution needs to be included, a big question that the EAT
failed to address remains, which is, what is the value of the employer’s pension
contribution? In a scheme like the LGPS the employer’s pension contribution is an
amalgam of the future service cost (i.e. the cost of each year of pension rights built
up for each year of employment going forward) and the past service adjustment
(being an adjustment, up or down, to cover any funding deficit or overprovision in
respect of pension rights already accrued). It is also a composite figure (i.e. the true
cost for a 20 year old is much less than the cost for a 50 year old – but the employer
pays a rate that reflects the overall age profile of its pensionable workforce. So,
given those factors, what would be the “employer pension contribution” in respect of
the individual employee?
It might seem convenient for a tribunal to assume that the composite figure
represents the employer’s pension contribution to the individual’s pension as this
might be set out in compensation and benefits or total reward statements. However,
it may require further cases to clarify this and there may be legitimate arguments to
be had about inclusion or non-inclusion of elements of payments in relation to past
service deficits. Employers may choose to pay these off by cash or percentage of
payroll and over different periods of time. One may choose 3 years in which case the
cost will be higher than an employer which chooses a repayment period of say 20
years. It seems questionable as to whether the employer’s strategy should affect an
individual employee’s week’s pay.
Further issues may also arise in relation to any Additional Shared Cost Voluntary
Contributions (AVCs) or Shared Cost Additional Pension Contributions (APCs) which
also can be paid over varying periods of time and questions remain as to how these
might be valued.
Given the complexity of the issues it is difficult to give precise advice at this stage
and we will continue to consider the issue and observe developments. As stated we
would advise that authorities should review their discretionary policies and take any
steps necessary to minimise any implications and advise us if they have any
particular points or questions.
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Appendix 2
Extract from The Local Government (Early Termination of Employment)
(Discretionary Compensation) Regulations (Northern Ireland) 2007
4 Power to increase statutory redundancy payments
(1) Compensation may be paid in accordance with this regulation to a person who is
entitled to a redundancy payment under the 1996 Order on the termination of his
employment.
(2) The amount which may be paid must not be more than the difference between—
(a) the redundancy payment to which he is entitled under Part XII of the 1996
Order; and
(b) the payment to which he would have been entitled if there had been no limit on
the amount of a week's pay used in the calculation of his redundancy payment.
(3) The power to pay compensation is exercisable by the Scheme employer by which
he is employed immediately before the termination date.
5 Discretionary compensation
(1) This regulation applies where a person—
(a) ceases to hold his employment with a Scheme employer; and
(b) in respect of that cessation may not count an award of additional pension under
regulation 32 (award of additional pension) of the 2014 Regulations.
(2) Where this regulation applies, the Scheme employer may, not later than six
months after the termination date, decide to pay compensation under this regulation,
and in that event shall, as soon as reasonably practicable after the decision, notify
the person in whose favour it has been made, giving details of the amount of
compensation.
(3) The amount of compensation must not exceed 104 weeks' pay.
(4) Chapter IV (a week's pay) of Part I (introductory and interpretation) of the 1996
Order shall apply for the purpose of calculating a person's week's pay as it applies for
the purpose of calculating redundancy payments but—
(a) with the same substitution for references to the calculation date of references to
the termination date; and
(b) without the limit on a week's pay imposed by Article 23(1) of that Order.
(5) In calculating compensation under this regulation the Scheme employer shall
exclude any years of qualifying employment which that Scheme employer or any
Scheme employer has taken into account when calculating compensation already
paid under these Regulations or any other regulations made under Article 19 of the
Superannuation (Northern Ireland) Order 1972, other than years of concurrent
qualifying employment.
(6) If the person in whose favour a determination under paragraph (2) has been
made receives a redundancy payment under Part XII of the 1996 Order or
compensation under regulation 4, the equivalent amount shall be deducted from the
compensation otherwise payable to him under this regulation.
(7) Compensation payable under this regulation shall be paid by the Scheme
employer, as soon as practicable after the decision under paragraph (2), in the form
of a lump sum.
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6 Policy statements
(1) Each Scheme employer must formulate, publish and keep under review the policy
that it applies in the exercise of its discretionary powers under regulations 4 and 5.
(2) If the Scheme employer decides to change its policy, it must publish a statement
of the amended policy and may not give effect to any policy change until one month
after the date of publication.
(3) In formulating and reviewing its policy the Scheme employer must—
(a) have regard to the extent to which the exercise of its discretionary powers (in
accordance with the policy), unless properly limited, could lead to a serious loss of
confidence in the public service; and
(b) be satisfied that the policy is workable, affordable and reasonable having regard
to the foreseeable costs.
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